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IN THE UTAH COURT OF APPEALS

I

STATE OF UTAH,

Plaintiff/Respondent, :
v.

:

ROBERT A. DYER,

:

Defendant/Appellant.

Priority #2

Case No. 89-0729 CA

:

APPELLANT'S REPLY BRIEF

STATEMENT OF RELEVANT FACTS
Appellant

initially filed with this court an appeal

based on his convictions for Possession of a Controlled Substance
with Intent to Distribute, a Second Degree felony, in violation
of

Utah

Code

Annotated

§58-37-8(1)(a)(iv)

Unlawful Possession of Cocaine without

(1989 Supp.), and

tax stamps affixed, a

Third Degree felony, in violation of Utah Code Annotated §59-19106 (1989 Supp.),

See Brief of Appellant, hereinafter "Br. of

App.w
In Point One of its Response Brief, the state argues
that

this court

should dismiss the appeal because

appellant

failed to file a notice of appeal within thirty (30) days after
the entry of judgment.
Resp.,n

at 7-8.

Brief of Respondent, hereinafter "Br. of

Further, the state urges this court not to

consider the merits of the appeal because the record does not
support appellant's contention that his plea was entered conditionally pursuant to State v. Sery, 758 P.2d 935, 938 (Utah Ct.
App. 1988).

Br. of Resp., at 11.

It is appellant's position that the state has misapprehended the actual facts presented in the district court concerning

the

filing

of

the

notice

surrounding appellant's plea.

of

appeal

and

the

conditions

The trial judge in the instant

case has entered an order which, in essence, finds that appellant's notice of appeal was timely filed on October 24, 1989.
(See copy of the Order attached hereto as Exhibit

"A" in the

Addendum.)

appellant's

In

addition,

affidavits

supporting

position on the guilty plea issue have been executed by the trial
judge and counsel for appellant.

(Exhibits "C" and "D" in the

Addendum.)

SUMMARY OF THE ARGUMENT
First, appellant's notice of appeal was timely filed on
October 24, 1989.

Second, appellant entered a conditional plea

of guilty in district court, thereby preserving for appeal his

- 2 -

argument that the search of his residence violated the Fourth and
Fourteenth Amendments.

This court should, therefore, disregard

the state's arguments to the contrary and reach the merits of the
instant appeal.

ARGUMENT
POINT I
APPELLANT'S NOTICE OF APPEAL WAS TIMELY FILED; THUS,
THIS COURT SHOULD CONSIDER THE MERITS OF THE APPEAL.
The trial court sentenced appellant on October 24, 1989
to a concurrent,

indeterminate prison term of one to fifteen

years for two second degree felonies and zero to five years for
two third degree felonies (R. 82). On that date, appellant filed
a Notice of Appeal with the trial court, but for reasons unknown
to appellant and the court, the said notice could not be found.
On December 19, 1989, Ms. Kathy Olsen, secretary to
appellant's counsel, called Pauline Camomile, who was employed as
a clerk of

the district court, with relation to obtaining a

Judgment and Commitment Order on the instant

case,

which Order

has not been forwarded to appellant's counsel as of the date of
this argument.

In the ensuing conversation with Pauline, Ms.

Olsen was advised that the district court had not received a
notice

of

appeal

in

the

instant

- 3 -

case.

Pursuant

to

the

conversation, Ms. Olsen informed Pauline that the original copy
of the Notice had been forwarded to the Davis County Courthouse
on October 24, 1989.

She, however, promised to send thereafter a

duplicate of the notice.
"B" in the Addendum.

See Affidavit of Kathy Olsen, Exhibit

On December 19, 1989, Ms. Olsen sent a

duplicate of the Notice of Appeal to the district court (R. 90),
which notice was then recorded as filed on December 20, 1989 (R.
91).
Pursuant to appellant's motion, the trial judge in the
instant case subsequently issued an Order, finding that appellant's

notice was promptly

Exhibit "A" in the Addendum.

filed on October

24, 1989.

See

This court in In re M.S., 781 P.2d

1287 (Utah Ct. App. 1989), held that timeliness of a notice of
appeal may be inferred under Rule 4(a) of the Rules of the Utah
Court of Appeals from "an order of the trial court. . . . "
at 1289.

Id.

See also Pettiqrew & Bailey v. Pickle, 429 So. 2d 340,

343 (Fla. Ct. App. 1983) (trial judge properly amended the date
of

notice

reflect

of

the

appeal
actual

where, before
filing

date,

correcting

the

judge

the notice to

weighed

evidence

concerning the accuracy of the court clerk's date stamp and the
law firm's affidavit swearing that the notice was timely filed; a
clerical error ought not vitiate a timely filed appeal).

- 4 -

Based on the trial judge's order and Ms. Olsen's affidavit, this court should hold that appellant's notice was timely
filed and reach the merits of the appeal.

POINT II
APPELLANT PROPERLY PRESERVED THE SUPPRESSION ISSUE FOR
APPEAL BY ENTERING A CONDITIONAL PLEA IN DISTRICT COURT
PURSUANT TO STATE v. SERY.
Appellant stated in his opening brief that he entered a
conditional plea in the district court to the counts against him,
preserving his right to challenge the underlying search of his
residence.

Br. of App., at 5.

The state, in its response,

argues that "[n]othing in the record supports the claim that a
conditional plea was entered pursuant to State v. Sery, . . ."
Thus, "the suppression issue is not properly before this court."
Br. of Resp., at 9-11.

The state cites State v. Bobo, 131 Utah

Adv. Rep. 25 (Utah Ct. App. March 19, 1990) (petition for rehearing filed April 2, 1990), a case factually similar to the instant
case, wherein this court concluded that, because the record was
inadequate to establish that appellant entered a conditional plea
below, his appeal was not properly before this court.

Id. at 26.

Appellant submits that the state's unfounded reliance on Bobo is
a result of the state's misapprehension of what actually transpired

in

the

court

below

with

regard

appellant's plea.
-

5

-

•

to

the

status

of

The affidavits subsequently executed by the trial judge
and prosecuting attorney leave no doubt but that the intention of
the parties in the district court was to have appellant enter a
conditional plea of guilty.
Addendum.

See Exhibits "C" and "D" in the

It was anticipated that appellant would proceed with

an appeal subsequent to sentencing, and the affidavits attached
hereto make that fact clear.

Along these lines, it should be

noted that counsel for the state could have consulted with the
Davis County Attorney's Office if she had harbored any doubts as
to the nature of the plea.
This court's assumption on page 26 of the Bobo opinion
that the prosecution did not consent to the entry of a conditional
plea

is

not

applicable

affidavits clarify that

to

the

issue.

instant

case.

The

attached

Additionally, a reading of the

affidavits makes it clear that the state's appellate counsel in
the instant case did not consult with the prosecuting attorney at
all.

In

deficiency

fact,

the

state's

argument,

in

pointing

out

the

in the record, makes no reference whatsoever to an

attempt to discuss the matter with the prosecuting attorney who
was present at the time the pleas were entered.
as

state's

conversation

appellate
with

counsel

the attorney

and

this

who

actually

- 6 -

More important,

court

will

handled

note,

a

the plea

bargain that was entered

into could easily have clarified the

present situation.
In State v. Sery, 758 P.2d 935, 938 (Utah 1988), the
definitive case in Utah regarding conditional pleas, the supreme
court held that although a guilty plea generally precludes the
right to appeal all non-jurisdictional

issues, an exception to

that rule applies where:
The plea entered by the defendant with the
consent of the prosecution and accepted by
the trial judge specifically preserves the
suppression issue for appeal and allows
withdrawal of the plea if defendant's arguments in favor of suppression are accepted by
the appellate court.
Id. at 938.
As counsel has already pointed out
affidavits, appellant's

in the attached

conditional plea was entered

with the

The state attempts to preclude a review of the merits of this
case by claiming untimely filing of the Notice of Appeal and
failure to preserve the Fourth Amendment issue under State v.
Sery.
Appellant submits that this dilatory tactic will
eventually boomerang against the state.
If this court agrees
with the state and dismisses the instant appeal without reaching
the merits, this court and the state would have implicitly
acknowledged, albeit erroneously, appellant's counsel's ineffectiveness.
Appellant will then be able to challenge on habeas
the voluntariness of his plea and the effectiveness of his trial
counsel; this court will then, as a practical matter, eventually
be obligated to consider the merits of the case.
Appellant
submits that such an incongruous result as this court will note,
could very well be a waste of judicial resources.

- 7 -

knowledge

and consent

attorney.

of the trial judge and the prosecuting

Thus, this situation is not one where appellant mis-

takenly believed that he was entering a conditional guilty plea.
Cf. State v. Bobo, supra.

All parties present knew that he was so

entering such a plea.
In State v. Mclntire, 768 P.2d

970

(Utah Ct. App.

1989), this court noted at page 971, footnote 2, that Mclntire's
counsel was asked
conditional

and

unconditional.

at oral argument whether the plea had been

counsel mistakenly

answered

that

it had been

However, counsel, after an opinion was issued,

filed a petition for rehearing and indicated that the plea was
actually conditional.

Interestingly, this court later determined

that a conditional plea had in fact been entered.

Thus, the

opinion was withdrawn and this court subsequently allowed review
of the

underlying Fourth Amendment issues.

Id.

Appellant submits that the facts in the instant case
are similar, although stronger, than those present in Mclntire.
First, the record here at least indicates an awareness by the
trial court of a pending appeal at the time he issued the certifi2
cate of probable cause.
Second, the affidavits clearly
In the instant case, plea affidavits were not used. See
argument, infra, as to the non-use of affidavits in Davis County.

- 8 -

demonstrate that a conditional guilty plea was anticipated by all
parties involved.

Thus, as in Mclntire, appellant properly pre-

served for appeal the question whether the search of his residence violated the Fourth and Fourteenth Amendments to the United
States Constitution.

State v. Sery.

Also, in State v. Lanqdon, No. 880370, slip op., at p.
2 (Utah Ct. App. 2-24-90)(unpublished), this court ruled that the
defendant had not entered a conditional guilty plea where the
records

reflected

that

he

had

executed

a written

plea

that

expressly waived his right to appeal.

In the instant case, appel-

lant did not execute such a document.

He did not waive his right

to appeal the underlying search and seizure.
Further, this court's notation in the Bobo decision is
equally relevant here: "it is unclear why the trial court would
grant a certificate of probable cause if the pleas were not conditional."

Id. at 25.

The fact of the matter is that a trial court

would not grant such a motion under these circumstances unless a
conditional plea had in fact been entered.

Although the record

could have been clearer in demonstrating that an appeal was contemplated, the judge's comment with regard to the certificate of
probable cause made clear the fact that the court anticipated an
appeal and that a conditional plea must have been entered and
accepted

(R. 73).

Further, the record does not show that the

- 9 -

prosecutor objected to the certificate.
this

ambiguity,

if

that

is a proper

Appellant submits that
description,

should not

operate so as to preclude this court from hearing his claim that
his constitutional rights were violated by the search and seizure.
It should

further be noted that pleas of guilty in

Davis County are not entered by utilization of written plea forms
as are utilized in other counties.

That is why the record is

devoid of detail with relation to the plea.

Certainly, a written

guilty plea form would have been helpful in the instant case,
since a conditional plea arrangement would have been provided for
3
in the recitation of the plea bargain.
Nevertheless, it was the
intention of all parties involved that the pleas should be conditionally entered as verified by the court's statement that there
"are meritorious issues . . . that should be decided by the Utah
Court of Appeals" (R. 73).
Based on the above argument, appellant

respectfully

submits that the record and the attached affidavits make clear the
fact

that

all

parties

knew

appellant's

guilty

pleas

were

This problem is compounded by the fact that the court
reporter who was requested to transcribe all matters before the
district court, submitted a notice dated August 24, 1989, which
indicated that he had made no stereographic record of the
proceedings. This would necessarily include the plea. Counsel
could not have anticipated such inaction (R. 65).

- 10 -

conditional.

Had the Attorney General's Office, as this court had

presumed in Bobo, actually consulted with the prosecuting attorney
from Davis County, it would have been clear that the appeal was
intended to be conditional.

Thusf the argument would not have

been raised in the state's response brief.

CONCLUSION
Based
should
support

on

the

argument

presented

above,

this

court

find that

the state's procedural arguments are without

and that

this appeal should be heard on the merits.

Appellant's

Notice

of

Appeal

was

timely

filed

and

appellant

properly preserved for appeal a consideration of the validity of
the search of his residence under the Fourth Amendment.
RESPECTFULLY SUBMITTED AND DATED this 5^\
April, 1990.
RONALD J 7 YEtfGIC
A t t o r n e y f o r Appjbllarft

- 11 -

day of

CERTIFICATE OF SERVICE
I do hereby certify that two true and correct copies of
the

foregoing

prepaid,

to

Appellant's
the

Utah

Reply

Attorney

Brief

were

General,

Building, Salt Lake City, Utah, 84114, this
1990.

- 12 -

236

mailed,

postage

State

Capitol

day of April,

ADDENDA

ADDENDUM A

Judge Page's Order re: Appeal

ADDENDUM B

Affidavit of Kathy Olsen

ADDENDUM C

Affidavit of Judge Rodney S. Page

ADDENDUM D

Affidavit of Ronald J. Yengich

RONALD J. YENGICH #3580
YENGICH, RICH, XAIZ & METOS
Attorneys for Defendant
175 East 400 South, Suite 400
Salt Lake City, Utah 84111
Telephone: (801) 355-0320
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
IN AND FOR THE COUNTY OF DAVIS, STATE OF UTAH
THE STATE OF UTAH,
ORDER RE: APPEAL
Plaintiff,
v.
ROBERT A. DYER,
Case No. 6378 & 6380
Defendant.

Based

upon motion of

the defendant

and good

cause

appearing;
IT IS HEREBY ORDERED that the date of filing be changed
from December 20, 1989 to the correct date, October 24, 1989.
DATED this

°l*\

day of April, 1990.

BY THE COURT:

RODNEYSJ PAGE
AJUDGE
DISTRICTjJ

ADDENDUM A

7

CERTIFICATE OF SERVICE
I do hereby certify that a true and correct copy of the
foregoing was MAiLED/DELIVERED to the Davis County Attorney, at
Post Office Box 618, Farmington, Utah, 84025, on this
of April, 1990.

- 2 -

day

RONALD J. YENGICH, #3580
YENGICH, RICH, XAIZ & METOS
Attorneys for Defendant/Appellant
175 East 400 South
Suite 400
Salt Lake City, Utah 84111
Telephone: (801)355-0320

IN THE UTAH COURT OF APPEALS

STATE OF UTAH,

:

Plaintiff/Respondent, :
v.

:

ROBERT A. DYER,

:

AFFIDAVIT OF
KATHY OLSEN
Priority #2
Case No. 89-0729 CA

Defendant/Appellant.

:

STATE OF UTAH

)
) ss
COUNTY OF SALT LAKE )
KATHY OLSEN, being first duly sworn on oath, deposes
and states as follows:
1.

I am a secretary employed by the firm of Yengich,

Rich, Xaiz & Metos, attorneys for the defendant/appellant in this
matter,
2.

On or about October 24, 1989, I mailed the original

Notice of Appeal to the trial court in this matter.

ADDENDUM B

3.

For reasons unknown to me and to the court, the

Notice could not be found.
4.
clerk's

On December 19, 1989, I spoke with Pauline at the

office

in Davis County,

in an

attempt

to obtain a

Judgment and Commitment Order on the instant case, at which time
I was advised by Pauline that the district court had not received
a notice of appeal in the instant case.
5.

I informed Pauline that the original of the notice

of Appeal had been forwarded to the Davis County Courthouse on
October 24, 1989, but that I would send a duplicate of the notice
to her attention.
6.

On or about December 19, 1989, I sent a duplicate

of the Notice of Appeal to the district court.
DATED t h i s ^ ? 4 ^ d a y of April, 1990.

Subscribed and sworn to before me this
April, 1990.
^ ^

MUld-L A^JTV?

day of

<L

NOTARY PUBLIC
Residing in Salt Lake City, Utah
My Commission Expires:

_JJUuLtMJ2&
- 2 -

RONALD J. YENGICH, #3580
YENGICH, RICH, XAIZ & METOS
Attorneys for Defendant/Appellant
175 East 400 South
Suite 400
Salt Lake City, Utah 84111
Telephone: (801) 355-0320
IN THE UTAH STATE COURT OF APPEALS

THE STATE OF UTAH,

:

Plaintiff/Respondent,

:

v.

:

ROBERTA. DYER,

:

Defendant/Appellant.

STATE OF UTAH

AFFIDAVIT OF
RODNEYS. PAGE

Case No. 890729-CA

:

)
) SS •

COUNTY OF DAVIS

)

Ir RODNEY S. PAGE, Second District Court Judge, under
oath, do depose and state:
1,

That I was the Judge who heard the matter which

forms the basis for this appeal.
2.

The negotiated plea between Ronald J. Yengich,

counsel for the defendant/appellant, and William McGuire, Deputy
Davis County Attorney, clearly contemplated the entry of a conditional plea of guilty under State v. Sery, 758 P.2d 935, 938

ADDENDUM C

(Utah 1988).

Such was the explicit understanding of the trial

court, and counsel for the parties at the time of the plea,
sentencing, and motion for certificate of probable cause.
FURTHER AFFIANT SAYETH NOT.
DATED this

11

day of April, 1990.

(wksJUA y^ • \*-.\
-**-

RODNEY SJPAGE

Subscribed and sworn to before me this
April, 1990.
10r*J

C

11

day of

$'T#*AJ

NOTARY PUBLIC
Residing at & w ^ & ^

UT

My Commission Expires:

CERTIFICATE OF SERVICE
I hereby certify that on the

day of April, 1990,

a true and correct copy of the foregoing Affidavit of Rodney G.
Page was mailed, postage prepaid, to the Utah Attorney General,
236 State Capitol Building, Salt Lake City, Utah, 84103.

RONALD J. YENGICH, #3580
YENGICH, RICH, XAIZ & METOS
Attorneys for Defendant/Appellant
175 East 400 South
Suite 400
Salt Lake City, Utah 84111
Telephone: (801)355-0320

IN THE UTAH COURT OF APPEALS

STATE OF UTAH,

:

Plaint iff/Respondent, :
v.

:

ROBERT A. DYER,

:

AFFIDAVIT OF
RONALD J. YENGICH
Priority #2
Case No. 89-0729 CA

Defendant/Appellant.

STATE OF UTAH

:

)
) SS •

COUNTY OF SALT LAKE )
RONALD J. YENGICH, being first duly sworn on oathf
deposes and states as follows:
1.

I am an attorney at law, licensed to practice in

the State of Utah, and I am the attorney for the defendant/
appellant in this matter.
2.

The

negotiated

plea

between

myself

and William

McGuire, Deputy Davis County Attorney, clearly contemplated the

ADDENDUM D

entry of a conditional plea of guilty under State v. Seryf 758
P.2d 935, 938 (Utah 1988).

Such was the explicit understanding

of the trial court and counsel for the parties at the time of the
plea, sentencing, and motion for certificate of probable cause.
3.

The negotiated plea between counsel was the reason

for the Honorable Rodney S. Page granting the certificate of
probable cause.
4.

No written guilty plea was executed by defendant/

appellant because such is not the procedure in the Davis County
Court under these circumstances.
5.
Mr. McGuire

An Affidavit stating these facts was submitted to
for

his

signature,

but

he

did

not

return

the

Affidavit prior to leaving on vacation.
DATED this

Subscribed
A p r i l , 1990.

2^\

day of April, 1990.

and sworn

to before

me t h i s s ^ L 3 _ T ^ a Y

JMa^OrOO

N0"5ARY PUpITC
R e s r d i n g lort S a l ^ L a k e , Utah
My Commission Expires:

of

